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In removal proceedings

INTERLOCUTORY DECISION OF THE IMMIGRATION JUDGE

The Court has before it several cases involving aliens who the Department of
Homeland Security (“Department”) detained at the Southwest border and
ultimately released into the interior of the United States. The paperwork
documenting their release frequently says that they were released on a bond
pursuant to INA § 236(a), consistent with the previously-binding decision of the
Board of Immigration Appeals (“Board”) in Maiter of X-K-, 23 I&N Dec. 731 (BIA
2005). But after their release, we learned from the Supreme Court in Jennings v.
Rodriguez, 138 S. Ct. 830 (2018), and the Attorney General in Matter of M-S-, 27
1&N Dec. 509 (A.G. 2019), two important points. The first is that these aliens, as
inadmissible applicants for admission, were detained under INA § 235(b). The
second is that the exclusive legal means for the release of inadmissible applicants

for admission is the parcle authority under INA § 212(d)(5)(A).



Thus the question: have these aliens been paroled? Or stated another way:
does the paperwork control, meaning they were released on a bond under INA §
236(a), or does our new understanding of the law control, such that they were
paroled under INA § 212(d)(5)(A)? The answer is significant because if paroled,
some of the aliens could seek to adjust their status under the Cuban Adjustment
Act or INA § 245(a).

On November 4, 2020, the Court heard oral argument on this recurring issue
in six unrelated cases. As a matter of administrative efficiency, the Court issues
this order as to the remaining five cases.! The Court expresses its gratitude to the
attorneys for their work, and appreciates their advocacy at oral argument.

¥

The Court will not belabor the parties with an extensive recitation of the law
from Matter of X-K- to Jennings to Matter of M-S-, and assumes they are now more
than familiar with the issues presented. Ultimately, the Court concludes that it is
the law, not the paperwork or anything else, that controls. Aliens like these
respondents have been paroled into the United States. Their release by the
Department cannot qualify as a bond under INA § 236(a), and can only be classified
as a release on parole under INA § 212(d)(5)(A). The Court comes to this conclusion
based on: (1) a simple application of Jennings to the undisputed facts in these cases;
(2) the binding decision of the Board of Immigration Appeals (“Board”) in a similar
dispute on the issue of parole in Matter of O-, 16 I1&N Dec. 344 (BIA 1977); and (3)
the clear rule that judicial decisions like Jennings are presumptively retroactive.

I1.

The most persuasive reason to find that these respondents have been paroled
is the simple, direct message sent by the Supreme Court in Jennings: parole under
INA § 212(d)(5)(A) is the exclusive legal means for the release of inadmissible
applicants for admission who are detained by the Department under INA § 235(b).

! One of the six cases,_ JI . T o tcominated with prejudice on

November 4, 2020, after the oral argument. Consistent with Matter of Taerghodsi, 16 1&N Dec. 260
(BTA 1977), the remaining five cases will no longer be consolidated on the Court’s docket.












In finding Jennings retroactive as to the correct classification of the
respondents’ release, the Court recognizes it may feel unsettling to some in the
Department. The Court is absolutely attaching “new legal consequences” to events
completed before Matter of M-S- was announced (and even before Jennings in the
cases of-E- A _ and - G- A—). See De
Niz Robles v. Lynch, 803 F.3d 1165, 1168 (10th Cir. 2015) (citing INS v. St. Cyr, 533
U.S. 289, 321 (2001) (holding that a statute or judicial order operates retroactively
when it seeks to impose “new legal consequences to events completed before its
announcement.”) (internal quotation marks omitted). But that is inherent in
retroactivity, and the Department can complain no more effectively than aliens who
must also answer to the clear command of the law in similar contexts.

For example, consider the case of Savoury v. U.S. Aity. Gen., 449 F.3d 1307
(11th Cir. 2006). There an alien applied for adjustment of status and fully disclosed
to the Department that he had a cocaine conviction, yet the Department granted
him adjustment of status anyways. Id. at 1310. When later placed in removal
proceedings after a trip abroad, the alien sought relief from removal available to
aliens “lawfully admitted for permanent residence™ a waiver under former INA
§ 212(c). Id. at 1312. The Eleventh Circuit Court of Appeals recognized that the
alien had done nothing wrong, and that the Department was at fault for mistakenly
granting residency in the first place. Id. at 1314. Nevertheless, it agreed with the
Board’s conclusion that the alien was not eligible for the waiver because he was
never “lawfully” admitted. Id. at 1313. The Eleventh Circuit reasoned that to be
“lawfully” admitted requires more than the absence of fraud—it requires

consistency with all applicable law. Id.

or hinder its operation, and (3) whether retroactive application of the rule would be inequitable. Id.
Assuming the Chevron Oil test was applicable here, the Court would still conclude that Jennings
was retroactive. While Jennings announced new principles of law with respect to detention and
release, retroactivity would further (and certainly not hinder) operation of these rules by promoting
uniformity in the treatment of applicants for admission in the field of immigration law. And for the
reasons cited below in Section V.C, of this decision, it would not be inequitable for the rules to apply
retroactively.



The takeaway from Savoury is that the alien could not hold up his permanent
resident card as proof that he was “lawfully” admitted. The permanent resident
card (the paperwork) did not control. Nor did the Department’s past intent in
granting his application for adjustment of status. What controlled was the law. It
certainly must have felt unfair for the alien in Savoury to have held residency for a
decade before the Department sought to take it away, but that was what the law
required. And in the same vein, the Department cannot hold up its paperwork here
indicating that the respondents were released on a bond under INA § 236(a), or
successfully argue that its intent to grant a bond is what controls. Again, what
matters is the law.

Y.

The Court will now address the arguments of the Department. The Court
notes that it encouraged the Department to reduce its position to writing in each of
the five cases before it. While the Department submitted a brief addressing the
parole issue in three of the five cases, it has not accepted the Court’s invitation to
file a brief on the parole issue in the other two cases.? The Department did,
however, carefully prepare and deliver an “opening statement” at the oral argument

of November 4, 2020. Because those remarks are much more detailed as to the

i The Department submitted briefs addressing the parole issue in the three cases where the
respondents entered the United States without inspection and admission or parcle. See Department
of Homeland Security Memorandum of Law in Support of the Position that the Respondent Was Not
Paroled into the United States (Sept. 18, 2020) (filed in the cases of I -t 2, AR
[ U --E- A_ and (}- AN [ the two cases
where the respondents were classified as arriving aliens—where the regulations specify that USCIS
would have jurisdiction over any request for adjustment of status—the Department argued that
whether the respondents have been paroled was moot, not justiciable, was outside the Court’s
jurisdiction, and “bears no import to aspects of the case that the Court has jurisdiction to
adjudicate.” See Department of Homeland Security Memorandum of Law Supporting the
Immigration Judge’s Lack of Jurisdiction to Adjudicated Whether the Respondent was Paroled into
the United Stat : , 2020) (filed in the cases of Dl et al.,

/ - and \- et al.,, A / ). It was only in the middie of oral
argument when the Court was finally able to learn that the Department would be taking the position
that the respondents in the latter two cases were not paroled. See Digital Audio Recording at 38:55,
48:53 (Nov, 4, 2020).
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the Department to simultaneously argue that Matter of M-S- should not be applied
retroactively as to the nature of a prior release. Viewing the circumstances in their
totality, there is little justifiable reliance by the Department on the prior rule, and
there are strong reasons to uniformly and retroactively apply Matter of M-S- as it
pertains to the release of these respondents.10

D

The Department also argues that 1'espondents-l-, et al., A-
_/‘ -, and -G-, A- have not been paroled because

their cases are distinguishable from Matter of M-S-. See Department of Homeland
Security Memorandum of Law in Support of the Position that the Respondent Was
Not Paroled into the United States at 7 (Sept. 18, 2020) (filed in the cases of
| meN J Fe O OB e
Department reasons that: (1) Matter of M-S- applies only to the class of aliens
transferred from expedited removal proceedings to full removal proceedings after
establishing a credible fear, (2) the two respondents above were never subjected to
expedited removal, and (3) “as such” they were not paroled. Id. at 7-8.

But even though the facts in Matter of M-S- are distinguishable, the
Department’s argument proves too little. The Supreme Court has held that the
exclusive means to release aliens detained under INA § 235(b) is parole. See
Jennings, 138 S. Ct. at 844. The Supreme Court did not hold that the exclusive
means to release aliens initially processed for expedited removal and detained under
INA § 235(b)(1)(B)(1ii)(IV) is parole. So the Department has identified a distinction

that makes no difference to the issue at hand. The class of aliens before the

10 A good counterexample is Matter of Z-R-Z-C-, Adopted Decision 2020-02, 2020 WL 52556637 (AAO
Aug. 20, 2020), There the Administrative Appeals Office ("AAQO") held that an alien who had been
granted temporary protected status had not been “paroled” under INA § 245(a), despite the fact that
the Department: (1) granted the alien permission to travel abroad through the issuance of an
Authorization for Parole of an Alien into the United States (Form [-512), and (2) even placed a parole
stamp on the Form I-512 upon the alien’s return to the United States following a trip abroad. Id. at
*3-7. The AAO reasoned that finding the alien to be “paroled”-even with paperwork showing the
same—would be inconsistent with the statute addressing the effect of travel abroad by recipients of
temporary protected status. Id. at *7. But recognizing that it was interpreting the law differently
from the past, the AAO also held that its new interpretation would not apply retroactively to aliens
who had reasonably relied on the Department’s past practice. Id. at *9.

17



Attorney General in Matter of M-S- simply does not define the full scope of the
Department’s obligation to detain inadmissible applicants for admission under INA
§ 235(b) (and to release those aliens only on parole). See U.S. Department of
Homeland Security Brief on Referral to the Attorney General at 15, Matter of M-S-,
27 I&N Dec. 509 (A.G. 2019) (Appendix C at 025a) (“INA § 235(b)(2)(A) requires
detention ‘for a [removal] proceeding’ of aliens seeking admission outside the
expedited removal process.”) (emphasis added) (citing Jennings, 138 S. Ct. at 844).
E.

Finally, the Department points out that the parole authority has been
delegated exclusively to the Secretary of Homeland Security. See Department of
Homeland Security Memorandum of Law in Support of the Position that the
Respondent Was Not Paroled into the United States at 5 (Sept. 18, 2020) (filed in

the cases of- l- et al., A_ / .-E- A-
. and-(- A - Accordingly, it argues that Immigration
Judges may not “constructive parole” an alien into the United States. Id. at 6. “In
the absence of a definitive determination by the Department, an immigration judge
is effectively paroling the alien, nunc pro tunc, into the United States without the
legal authority to do so, and in direct contravention of the statutes, regulations, and
caselaw.” Id.

The Department misses the point. The Court is not ordering the release of
detained aliens under INA § 212(d)(5)(A). Instead, the Court is presiding over the
cases of respondents who have already been released by the Department, and
determining the correct legal classification for that release. This is exactly what was
done in Matter of O-. A legal ruling that the respondents have been paroled is not a
“constructive parole” or a “nunc pro tunc” parole. It is a rather unremarkable
function of a judge—the application of the law to past facts. See, e.g., Matter of
Quilantan, 25 I&N Dec. 285 (BIA 2010) (concluding that the Department’s decision
to allow an alien to pass through a port of entry without questioning qualified as an

“admission” to the United States).

18



VI,

To summarize: the law is clear that these respondents were inadmissible
applicants for admission who were detained under INA § 235(b). The only legal
basis for their release was a parole under INA § 212(d)(5)(A). This was made clear
by the Supreme Court, whose words this Court will not lightly cast aside. The
Department’'s contrary theory about detention and release at the U.S. border is
contradicted by INA § 235()(2). The only bona fide issue the Court sees is
retroactivity, and the Court has been offered no persuasive reason why Jennings
should not apply retroactively. Simply put, the paperwork issued to these
respondents does not control. The law controls. Just as in Matter of O-, there is no
other lawful explanation for the release of these respondents other than parole. For
all of the reasons above and after a careful review, the Court therefore concludes
that the respondents have been paroled for the purposes of their eligibility for
adjustment of status under the Cuban Adjustment Act and INA § 245(a).

VII.

Having come to that legal conclusion, the Court hereby advises all of the
respondents that it appears they may be eligible for adjustment of status. See 8
C.F.R. § 1240.11(a)(2) (requiring the Court to advise aliens of their apparent
eligibility for relief from removal).!? With that advisal, the next step is therefore to
ensure that the respondents are given a meaningful opportunity to apply for that
relief, see Matter of Cordova, 22 1&N Dec. 966, 971 (BIA 1999), assuming they can
establish good cause for a continuance, see Matter of L-A-B-R-, 27 1&N Dec. 405
(A.G. 2018). The Court makes that determination acknowledging that the federal
regulations dictate that United States Citizenship and Immigration Services
(“USCIS”) retains exclusive jurisdiction over applications for adjustment of status

submitted by arriving aliens. See 8 C.F.R. § 1245.2(a)(1)(ii); but see Perez-Sanchez v.

! These respondents may be eliiible for adjustment of status under the Cuban Adjustment Act:

CEEEE, -t al, A i 1 N Eos
and I -t 2., A These respondents_may be eligible for
Went of status under INA § 245(2): [ Gz EGEG_@_@l A and q AR
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U.S. Attly Gen., 935 F.3d 1148, 1156 (11th Cir. 2019) (“Congress has not authorized
the Attorney General to promulgate regulations of ‘urisdictional dimension.)
(citation omitted).
A.
The Court will turn first to the respondents who are not classified as arriving
aliens under the regulations:

_I- et al., A_/-, would be seeking adjustment of
status under the Cuban Adjustment Act, and the Court sees no impediment to her
pursuit of that relief. Her case is therefore scheduled by separate notice for a final
merits hearing on any and all relief from removal. Any applications for adjustment
of status and supporting documentation must be received at least 30 days prior to
the final merits hearing.

- ¢ | A_, would be seeking adjustment of status under
INA § 245(a). He does have an approved immediate relative visa petition, and the
Court sees no impediment to his pursuit of adjustment of status. His case is
therefore scheduled by separate notice for a final merits hearing on any and all
relief from removal. Any application for adjustment of status and supporting
documentation must be received at least 30 days prior to the final merits hearing.

-E-, A _ would be seeking adjustment of status under
INA § 245(a). However, she does not have an approved immediate relative visa
petition. The immediate relative visa petition was filed on December 13, 2017, and
when the Court asked the Department on January 31, 2020 for an estimate of how
long adjudication would take, no timeline was provided. The Court notes that the
record of proceedings for her case does contain a copy of the Form I[-130, other
supporting documentation, and the receipt notice issued by USCIS. The petitioning
U.S. citizen husband has appeared in Court on two separate occasions to show his
support for the respondent: first on December 19, 2017, and again on January 31,
2020. Finally, while the Department opposed a continuance for adjudication of the
visa petition on January 31, 2020, the only basis for opposition was that she was not

eligible for adjustment of status in the United States due to her manner of entry
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(her lack of admission or parole). Given the totality of the circumstances, and after a
review of all of the factors identified in Matter of L-A-B-R-, the Court finds that the
respondent has established good cause for a continuance to allow for adjudication of
the visa petition. See also Bull v. INS, 790 F.2d 869 (11th Cir. 1986). Her case is
therefore scheduled by separate notice for a master calendar hearing, where the
parties can advise the Court of the status of the visa petition.

B.

The Court will turn next to the respondents who are classified as arriving
aliens under the regulations:

_V-, et al,, A_ /-, is seeking adjustment of
status under the Cuban Adjustment Act, and the Court sees no impediment to her
pursuit of that relief. She already has applications for adjustment of status pending
before USCIS. The Court notes that less than a week prior to the oral argument on
November 4, 2020, the Department on October 29, 2020 renewed a previously-filed
written motion to terminate proceedings to allow USCIS to adjudicate those
applications. While that motion to terminate was (quite surprisingly) withdrawn at
the oral argument, the Department did indicate it had no opposition to a
continuance for USCIS to adjudicate the applications. See Digital Audio Recording
at 53:40 (Nov. 4, 2020). The Department ultimately explained that it originally
agreed to termination because the respondents had filed a brief with their
applications for adjustment of status with USCIS, and the USCIS National Benefits
Center made a “prima facie finding of parole.” Id. at 55:07.12 Given the totality of

12 In addition to the Department’s concession that USCIS made a “prima facie finding of parole” in a
case where it is now arguing the exact opposite, the Court has before it another indication that
USCIS sees the parole issue differently than the Department counsels who have appeared before the
Court. Mr. Mark Prada, Esq. (counsel fori et al., A *l |

A- represented at oral argument that the private bar had
filed about 40 to 50 applications for adjustment of status with USCIS, each making the same
arguments made here on the parole issue, and that of the 10 to 12 applications already adjudicated,
about 50 percent were approved. See Digital Audio Recording at 36:46 (Nov. 4, 2020). Mr, Prada also
represented that there would be District Court litigation on the issue once it became ripe. Id. at
37:04. These representations, unchallenged by the Department, show that the respondents have a
very significant chance that their applications for adjustment of status will be favorably adjudicated
by USCIS. And given his success (along with Mr. Anthony Dominguez. Esq.) before the United
States District Court for the Southern District of Florida in the case ofﬂJ-L-

21



the circumstances, and after a review of all of the factors identified in Matter of
L-A-B-R-, the Court finds that the respondent has established good cause for a
continuance to allow for adjudication of her applications for adjustment of status by
USCIS. Her case is therefore scheduled by separate notice for a master calendar
hearing, where the parties can advise the Court of the status of the applications for
adjustment of status.

- D- G-, et al.,, A _f-f- is seeking
adjustment of status under the Cuban Adjustment Act, and the Court sees no
impediment to her pursuit of that relief. The only distinction the Court sees
between her case and the one just discussed is that she has (apparently) not vet
filed applications for adjustment of status. Having now ruled in her favor and
concluded that she has been paroled, the Court finds that she should be provided a
meaningful opportunity to apply for adjustment of status in accordance with Matter
of Cordova, 22 I&N Dec. 966, 971 (BIA 1999). Given the totality of the
circumstances, and after a review of all of the factors identified in Matter of
L-A-B-R-, the Court finds that the respondent has established good cause for a
continuance to allow for the filing of applications for adjustment of status before
USCIS on or before April 5, 2021, and if filed, for their adjudication. Her case is
therefore scheduled by separate notice for a master calendar hearing, where the
parties can advise the Court if the applications have been timely filed, and if so,

their status.

The Court has issued this initial decision on an i1ssue that has recurred on its
docket for some time, and will continue to do so. It would be impossible to predict
the exact number of inadmissible applicants for admission who have passed through

our borders prior to Matter of M-S-, were released by the Department like these

A _ the Court does not doubt Mr. Prada’s prediction that the parole issue will come before
the United States District Court in the near future.
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(finding it appropriate to rule on a recurring issue in an interlocutory appeal “In
order to provide guidance to the Immigration Judges and the parties”).!
Notice of Certification

In accordance with 8 C.F.R. § 1003.7, the parties are notified that these cases
are required to be certified to the Board and that they have the right to make
representations before the Board, including the making of a request for oral
argument and the submission of a brief. If any party desires to submit a brief
to be considered by the Board, it shall be filed directly with the Miami

Immigration Court on or before January 25, 2021. Upon receipt of briefs from

the parties (or a written waiver of the right to submit a brief), or upon expiration of

the deadline, these cases will then be certified and forwarded to the Board.

[ A o o

Date Timothy M. Cole
Immigration Judge

Certificate of Service

This document was served by: {/} Mail [ ] Personal Service )
To: [ ]Alien [ ] Alien c/o Custodial Officer B Alien’s Atty / Rep [¥] DHS

Date: \ f’r-f* || 1 By: Court Staff \{'tjfi})

14 The parties are free to file interlocutory appeals notwithstanding the Court’s certification of these
cases to the Board. The Court notes that the Department specifically reserved its right to file an

interlocutory appeal in one of these five cases earlier this year. See Digital Audio Recording,
_& at 38:13 (Jan. 31, 2020).
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